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cholarship has intrinsic value, of course; but when
S good scholarship can stimulate change for the better

in an area as fundamental to human dignity as health
care and the relief of suffering, there is a special satisfaction.
This has been our experience since 1996, when the first of
now four special issues of this journal focused on legal, regu-
latory, ethical, professional, and financial issues in medical
treatment for pain.

With the generous and steadfast support of the Mayday
Fund, the American Society of Law, Medicine & Ethics
(ASLME) has generated a significant body of scholarship
published in the Journal of Law, Medicine & Ethics ([LME).
This research has proven absolutely essential in changing public
policy to support better care for those who suffer pain.

Over these years, the Mayday Project at ASLME has
tackled many of the real and perceived barriers to effective
pain relief. In pain management, both real and perceived
obstacles can have a powerful negative effect. If physicians
and health care institutions believe, even wrongly, that they
cannot do what needs to be done for their patients — for
example, because the providers believe that they will be at
risk for discipline or prosecution or because payment will be
denied — it seriously decreases the likelihood that patients
will receive the care they need. The Mayday Project at ASLME
began by listening to health care providers — in surveys, in
the literature, and at meetings — talk about why pain is
undertreated and what obstacles they experienced in their
own practices. The research, then, mapped out the charac-
teristics of these obstacles and always with an eye toward
identifying what reflected reality, what was merely perceived,
and what could be done in either case to remove barriers to
pain relief.
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The Mayday-funded research appearing in the four sym-
posia of JLME has addressed racial and gender bias and
cultural influences in the treatment of pain;' payment for
medical care for the relief of pain;? the appropriate standards
for liability for inadequate care, including criminal prosecu-
tion for decisions made in the care of patients at the end of
life;? interprofessional issues, focusing especially on the role
of pharmacists;* and, of course, the medical and ethical bound-
aries of pain management.’

The standards, policies, and practices relating to medi-
cal licensure and discipline have been a special emphasis of
the project and formed the focus of the first symposium is-
sue.® It is in this area that we have seen the greatest change in
public policy during the course of the Mayday Project at
ASLME.

When we began with the first grants in 1995,” we de-
cided to examine issues in medical licensure and discipline,
an obstacle that physicians claimed deterred them from treat-
ing their patients in pain most effectively.® The reason we
chose that area was in part because it represented a confluence
of medical, ethical, and legal issues and thus was well suited
to ASLME’s strength in providing a forum for interdiscipli-
nary research and education in health care.

Furthermore, the distance between the standards used
by the state medical boards at that time and what medical
research on the use of controlled substances for relief of
chronic pain had revealed was symbolic of so many of the
obstacles to effective pain relief. Most medical board mem-
bers are themselves physicians; and the disconnect between
customary medical practice as reflected in the standards ap-
plied by the boards and improved research-based practices
demonstrated the difficulties and the lag inherent in the dif-
fusion of new clinical knowledge into medical practice. The
presumptions and attitudes exhibited by medical board mem-
bers reflected larger social issues as well. These larger social



Volume 31:1, Spring 2003

issues included a distrust of patients in pain and, at times, of
the physicians who treated them as well as the influence of
the national antidrug campaign of the previous decades. As
authorities in identifying the appropriate standards for medi-
cal practice, the opinions and practices of the medical boards
mattered — whether or not the number of physicians actu-
ally disciplined was quite small (as was actually the case) or
quite large (as was the perception).’

Because the boards are dominated by professionals with
medical expertise who are committed to improving health
care for the public, an approach for reform that focused on
changing the standards used by medical boards offered great
promise that they would move away from an enforcement
system that operated under the influence of the “war on drugs”
and saw diversion as the major evil, and move toward a
more balanced approach that would prioritize effective pain
relief as a central goal of their work in this area. Before that
could be done, however, a question had to be answered: Was
there really a problem in the policies and practices of the
medical boards in relation to physicians who treated patients
for pain with controlled substances; or did the doctors sim-
ply misunderstand the situation, at best; or, at worst, were
they using their expressed fears of medical board action as a
scapegoat for other unarticulated reasons motivating their
undertreatment of patients in pain?

The first JLME symposium on pain relief included the
results of research on disciplinary actions against physicians
and state intractable pain statutes,!? as well as a case study of
Texas legislation and regulations,!! a state that had taken a
leadership role in changing the customary disciplinary prac-
tices, and a description of how educational efforts with the
state medical boards could effect change.!? In a later issue,
the executive director of a state medical board, one of the
first Mayday Scholars, analyzed the ethical issues in treating
pain from the perspective of how a state medical board could
contribute to improving pain management practices,'> and
two officers of the American Academy of Pain Management
wrote urging a sense of balance in the application of regula-
tory guidelines and in the use of the intractable pain statutes.*

Many organizations, including the Pain & Policy Stud-
ies Group, the American Pain Society, the American Academy
of Pain Management, and others, were working to improve
the public policy environment for physicians treating patients
in pain. The Mayday Project of the American Society of
Law, Medicine & Ethics took a leadership role in this effort.
In 1996, the Society’s National Meeting on Legal, Ethical,
and Institutional Issues in Pain Relief convened the leader-
ship of each of these groups, government officials from state
attorney general offices and the state medical and pharmacy
boards, pain patients, patient advocates, practicing physi-
cians, nurses, health care administrators, and pharmacists.
The grants supported the attendance of fifty policymakers
and patient advocates, and this allowed pharmacists to speak
with physicians and nurses; attorneys general to speak with
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patient advocates; and medical board leaders to meet di-
rectly with the doctors who feared them. The workshops
were enlightening, and the people in attendance were in a
position to make a change.

The research published in the 1996 JLME issue, which
followed the national meeting, documented that the stan-
dards used by medical boards at that time did not recognize
the best practices in pain management and that the processes
themselves had a negative impact on care. The issue also
included a proposal for the Pain Relief Act." At the time the
issue was published, only ten states had statutes that addressed
the prescription of controlled substances for the treatment of
intractable pain and only six of those addressed the concern
of disciplinary action.'® Only six more states had guidelines
or regulations on the subject.”

The proposed Pain Relief Act departed from the statutes
and practices then in effect in significant ways. First, the
proposed statute extended coverage beyond physicians to
include other health care providers, such as pharmacists,
nurses, and physician assistants. The early statutes protected
physicians only.!"® Second, the Act required that the state
medical board support any decision to discipline a physician
with expert testimony proving that the physician violated
current national standards in his practice. In most states,
medical boards are not required to produce expert testimony
to support their decisions in every case.'” Finally, the pro-
posed statute clearly stated that its protection applied to the
care of patients who were chemically dependent. While most
of the statutes in existence at that time did not specifically
prohibit physicians from treating chemically dependent pa-
tients with controlled substances for pain relief, the statutes
included a specific limitation relating to the treatment of
such patients that was very commonly misunderstood to ei-
ther prohibit or discourage the treatment of such patients for
pain.?

Shortly after the 1996 conference, the Federation of State
Medical Boards, which is the national organization of state
medical boards,?! established a task force to address the stan-
dards that medical boards should use in reviewing a
physician’s prescribing practices. The Federation included
ASLME as a participant in the task force. After several months
of work and review, the task force produced new guidelines
for state medical boards, which the Federation’s House of
Delegates adopted as policy in 1998.%

The new Model Guidelines for the Use of Controlled
Substances for the Treatment of Pain made three very signifi-
cant policy statements that responded directly to concerns
that had been expressed in the published research. First, the
Model Guidelines unequivocally stated that “controlled sub-
stances, including opioid analgesics, may be essential in the
treatment of acute pain ... and chronic pain.” Second, the
Model Guidelines stated that the legitimacy of the physician’s
treatment of the patient would not be judged by “the quantity
and chronicity of prescribing,” as had been the previous prac-
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tice and one of the serious problems that had been identified
in the Mayday Project research. Finally, like the Pain Relief
Act, the Model Guidelines explicitly recognized that physi-
cians may treat chemically dependent patients for pain with
controlled substances.

There are always disputes over whether the legislature
or the state medical board is in the better position to stimu-
late positive change in disciplinary standards and processes.”
After all, legislatures are political bodies, not experts in
medicine or professional discipline. On the other hand,
medical boards, like other professional entities, can be resis-
tant to departing from well-established custom. There is merit
to both of these positions, of course. The balance between
them is inherent in the structure of administrative law, with
its division of power and roles between legislature and agency.
In some cases, the simple threat of legislative action can
effect change by stimulating an immediate response on an
administrative level. In any case, the shared goal in such an
effort, whether structured as statute or agency rule or policy,
is to position the boards to bring their standards in line so
that physicians in compliance with the best practices in pain
management, rather than merely the customary practice of
undertreatment in pain management, are safe from disciplin-
ary action.

The number of states with legislation addressing con-
cerns over the risk of discipline for the treatment of patients
in pain has more than doubled since 1996. At least twenty-
three states now have statutes providing legislative guidance
or a mandate for the development of written guidelines on
the part of the state medical board in its monitoring of phy-
sician prescribing practices in the treatment of pain.>* Almost
all of these statutes provide at least physicians with immu-
nity from any disciplinary action that does not fall within the
statutorily established boundaries for medical board action.”

The influence of the Pain Relief Act is apparent among
the new statutes and amendments passed since 1996. For
example, the New Mexico Pain Relief Act, effective in 1999,
is nearly identical to the Pain Relief Act as first proposed in
JLME.* West Virginia’s statute, enacted in 1998, adopts the
major provisions of the statute, including coverage that ex-
tends to nurses and pharmacists, protection for health care
providers who can demonstrate substantial compliance with
an “accepted guideline,” and a clear statement that physi-
cians may treat chemically dependent individuals with
controlled substances for pain relief.?” Nebraska amended
its statute in 1999 and extended its coverage to include
nurses;?® and Texas amended its statute in 1997 to state that
its protections extend to physicians treating chemically de-
pendent patients for pain.?’ A few of the new state statutes
take a different approach, some of which could cause diffi-
culties. For example, the Ohio statute, enacted in 1997,
requires evaluation of the patient by a specialist.*® Such a
requirement could operate as a barrier to patients and a dis-
couragement to physicians.
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An additional substantial effect is observable in the ac-
tivity among the medical boards themselves. In 1996, only
twelve states had written policies or regulations to govern
cases of disciplinary action against physicians for their pre-
scription of controlled substances for patients in pain.*! The
Pain & Policy Studies Group now reports that at least forty
states had adopted policy statements, guidelines, or regula-
tions as of the end of 2002.2 The influence of the Federation’s
Model Guidelines is clear, as most of these adopt or parallel
what was recommended by the Federation, as an article by
researchers with the Pain & Policy Studies Group in this
issue demonstrates.’> However, as with the legislation en-
acted over the past several years, medical board guidelines
are not all created equal and the guidelines under which the
boards operate vary in quality.>*

Enacting even the best legislation or adopting the most
effective guidelines or policies does not necessarily mean
that there has been any change in practice or attitudes on the
part of the regulators. There is always the chance that all the
paper in the world won’t effect any real change at all. Fortu-
nately, this does not appear to be the case here. Real change
in the culture of the medical boards around this issue is
documented in Diane Hoffmann and Anita Tarzian’s article
in this symposium.*

The effort to change public policy toward improving the
treatment of patients in pain cannot declare victory at this
point. The challenges for public policy in health care gener-
ally, and in pain management in particular, are cyclical. New
research and emerging practices in the use of opioids for the
treatment of chronic noncancer pain changed the fundamen-
tal assumptions on which the disciplinary activity of the boards
had been based. New learning in regard to pain treatment is
bound to create serious gaps again. The resident challenge
for medical licensure and discipline is its ability to distinguish
“good” doctors from “bad” doctors and to rehabilitate or re-
move the bad doctors without driving the good doctors into
defensive “safe zones” of practice that do not serve patients well.

“Sentinel events” on the national scene can significantly
shift the center of emphasis in policymaking as well. For
example, when the Pain Relief Act was published and the
Federation’s Model Guidelines were adopted, Oregon had
just enacted the first statute to legalize physician-assisted sui-
cide.’® Rather than making policymakers more fearful of
“drugs” and “narcotics” for the treatment of pain, however,
the movement to legalize assisted suicide stimulated a na-
tionwide focus among the states on improving the quality of
care and pain relief for terminal patients, with a largely ben-
eficial side benefit to patients in chronic pain. This certainly
created a policymaking environment on both the legislative
and administrative level that was receptive to the Pain Relief
Act and to the Model Guidelines. More recently, however,
the experience with the abuse of OxyContin threatened to
shift the balance away from pain relief and toward severe
restriction of access to an effective pain treatment.’”
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Although central to its activity, the Mayday Project did
not focus solely on medical licensure, and neither does this
symposium. Like the earlier “Mayday” issues, this issue of
JLME includes a range of articles in addition to the article on
medical boards by Hoffmann and Tarzian. First, David Brush-
wood examines electronic monitoring systems for
prescriptions for controlled substances.’® These systems are
in place in some states and are being considered in several
others. The question Brushwood addresses is whether these
systems will have an adverse or positive effect on the care of
patients in pain. Research had indicated that the earlier “trip-
licate” paper-based prescription monitoring systems resulted
in physicians’ being hesitant to prescribe controlled substances
for their pain patients even when the medications were clini-
cally indicated.

Lars Noah then presents an analysis that explains the
interaction between the two federal behemoths in regulat-
ing, either directly or indirectly, the availability of effective
pain medication.* He concisely identifies the crux of the
public health issues that the Food and Drug Administration
and the Drug Enforcement Administration confront and how
their definition of their roles determines what they can do.

Next, Stephen Ziegler and Nicholas Lovrich, Jr., have
generated new data to respond to physicians’ fears of legal
penalty for treating patients in pain.*’ Their survey of local
prosecutors in four states taps into the attitudes of the indi-
viduals who make the final decision as to whether or not to
prosecute.

Finally, Jean Lazarus and Wendy Downing write about
the issues presented to boards of nursing as they confront the
same concerns about prescribing practices that the medical
boards have been confronting.*! Their focus on the role of
monitoring the prescribing practices among nurse practitio-
ners highlights a particular issue in that effort.

The Mayday Project at ASLME has had a significant
influence on the debates surrounding treatment of patients in
pain because of the publication of the special issues of the
Journal of Law, Medicine & Ethics. But the impact of the
Mayday Project extends further than that of these special
issues and will persist even longer. In 1997, the Mayday
Project established the Mayday Scholars Program. This pro-
gram had one primary goal: to create a cadre of scholars in
law, ethics, finance, and the social sciences who would turn
their considerable talent, creativity, and effort toward the
plight of persons in pain. We thought that once individuals of
their caliber had spent some substantial time researching a
particular issue that negatively affected access to effective
pain relief, they would “catch fire” and continue to work in
the field. This has certainly been the case. Most of the May-
day Scholars have continued to research and publish on these
issues, include them in their teaching, and provide critical
expertise and support to individuals and institutions trying
to effect change. Several of the Mayday Scholars have under-
taken very significant projects with substantial funding to
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change current practices within particular states.** It has been
a privilege to work with them and to see that there is a deep
reserve of expertise and commitment that will continue to
improve the situation of persons in pain.

As this issue of the Journal of Law, Medicine & Ethics is
published, another season of the national pastime has just
begun. First base, second, third, and home plate. With this
fourth special symposium issue on pain management, the
Journal of Law, Medicine & Ethics, the American Society of
Law, Medicine & Ethics, and the Mayday Fund have reached
home plate. Although the Mayday Scholars Program has
reached its final year, the Mayday Project at ASLME contin-
ues. ASLME, again with the support of the Mayday Fund,
will be convening a national conference in 2004 and a fifth
special issue of JLME will be published, this time with a new
emphasis on pain management in the emergency department.
It has been a championship season, and we are ready to
begin the cycle again.
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