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decade ago, conventional wisdom in the medical
A establishment was that physicians treating chronic
pain with opioid analgesics were at a substantial
risk of being sanctioned for overprescribing by state medi-
cal regulatory boards.! Dozens of articles written since have
alluded to this risk as an obstacle to effective pain relief.?
In the early 1990s, a number of high profile cases in which
physicians were disciplined by regulatory boards for over-
prescribing to patients with chronic pain were reported in
the press. Although the board actions in many of these
cases were eventually overturned by state judiciaries, the
publicity heightened practitioners’ sensitivity to the regu-
latory risks associated with prescribing opioids.®
A review of the available data on state medical board
actions nationwide for the period from 1990 to 1996 re-
veals that the perception of regulatory risk far exceeds the
reality. Indeed, relatively few (less than 5 percent) of the
disciplinary actions taken for overprescribing by state medi-
cal boards in any given year directly concern the treatment
of chronic pain—malignant or nonmalignant—in patients.*
Nonetheless, as the question of how to manage chronic
pain more effectively received greater attention in the popu-
lar press and professional journals, many state policy-mak-
ers made efforts to institute policies that further reduce
what is, despite perceptions to the contrary, already a mini-
mal regulatory risk.®
Between 1988 and 1997, thirty-three states enacted
laws (intractable pain treatment acts (IPTAs)), adopted
administrative rules, and/or established guidelines for the
use of narcotic analgesics for the treatment of chronic pain.
These mechanisms vary considerably in nature and sub-
stance,® though all were designed to provide physicians
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with some measure of regulatory relief by reducing the
real and perceived risks of being subjected to regulatory
sanctions for treating pain with opioids.

Most state IPTAs establish that opioid analgesics have
legitimate, therapeutic uses for the treatment of chronic
pain; some also provide physicians who prescribe these
drugs for pain with immunity from disciplinary action as
long as there is a legitimate, therapeutic reason for the pre-
scription. By contrast, the administrative rules and/or regu-
lations adopted by state medical boards take the form of a
practice standard, or a set of requirements, that a physi-
cian who prescribes opioids for chronic pain should meet
to avoid board sanctions or to comply with the provisions
of a state’s IPTA. Guidelines generally serve similar pur-
poses, although they often allow more flexibility and pro-
vide fewer guarantees, because they do not have the legal
force of statutes, rules, or regulations.

Initially, these efforts to achieve regulatory relief re-
ceived high praise. But today, second-guessing has begun,
particularly among those who study chronic pain manage-
ment, and with good reason: the early data—both hard
and anecdotal—strongly suggest that fear of regulatory re-
prisal continues to be the reason physicians most frequently
cite for not providing adequate treatment for chronic pain.”

Why has regulatory relief—the chronic pain laws,
guidelines, and administrative rules instituted by state medi-
cal boards in the last decade—failed to alter significantly
the perception of risk?® It may be, as Sandra Johnson has
observed, because there is at least a minimal risk of being
disciplined by a state medical board for overprescribing
and no risk for being sanctioned for underprescribing.®
Physicians are sometimes sanctioned, albeit in small num-
bers, for overprescribing. However, there are no cases on
record, by any state or federal medical regulatory entity, in
which a physician has been subject to medical board disci-
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pline for underprescribing.°

The absence of disciplinary actions for underprescribing
has not gone unnoticed. Last year, Kirk Robinson, presi-
dent, and Kathryn Tucker, director of legal affairs, for the
Oregon-based organization Compassion in Dying, sent a
memorandum to every medical board in the United States
arguing that dying patients have a right to adequate pain
medication. Although the focus of the memorandum was
end-of-life care, Compassion in Dying outlined a series of
steps for each state medical board to follow to address the
perceived risks for overprescribing and the absence of any
risk—real or imagined—for underprescribing to any pa-
tient experiencing pain. For example, the memorandum
urged that underprescribing be adopted as a ground for
discipline. In addition, Compassion in Dying put the boards
and the public on notice that it was willing to assist chronic
pain patients and their families in making complaints and/
or in filing suits against practitioners who fail to provide
adequate pain relief by underprescribing.t*

As will be discussed in the final section of this article,
Compassion in Dying has made good on this promise, but
to no avail. Indeed, a year after it distributed the memo-
randum, not a single medical board has reported taking a
disciplinary action against a licensee based on an allega-
tion that a patient received inadequate treatment with opioid
analgesics.

In short, the conventional wisdom still holds: the regu-
latory risks associated with overprescribing are perceived
by most physicians to be real and far greater than those
associated with underprescribing. Regulatory relief has not
changed this perception and might have strengthened pre-
vailing norms.*2 As one physician noted in an interview:

Doctors are asking for reassurance, not more rules
or laws. Even the best intentioned of them [laws and
rules], create only more fears in the minds of doctors
trying to do their best, and place more ammunition
in the hands of lawyers and regulators! Doctors will
avoid the treatment of pain, so as not to take the
chance of “not being in compliance” with some mi-
nor detail in a law or guideline that is supposed to
encourage the treatment of pain.?®

This view persists because it reflects what will be described
later as an ethic of “underprescribing,” an ethic that is multi-
level, multifaceted, and remarkably resilient to change.

The causes of underprescribing

While these Drugs (opioids) are safe and effective if
taken as directed, they can be misused beyond the
level prescribed, if they are taken more frequently or
for a longer period than recommended. Misuse or
abuse of these drugs can produce a variety of unto-
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ward health consequences including drug dependence,
overdose and death.**

The regulatory relief effort of the last ten years, although
undeniably flawed,*® was built on the premise that under-
treatment of pain is a public health problem. As an exten-
sion of this premise, there is growing consensus that the
reluctance of health care practitioners to use narcotic anal-
gesics fully for therapeutic purposes has exacerbated the
scope and impact of the undertreatment problem.

So much has been written and said about the under-
utilization of narcotic analgesics for the treatment of chronic
pain that underuse is taken as a given. For example, a rou-
tine search of the holdings of a major state university li-
brary, conducted in conjunction with this study, located
over 125 journal and periodical articles and eighteen books
dealing with the topic. A content analysis of all the articles
and fifteen of the books revealed a widely shared and grow-
ing consensus in the medical and scientific communities,®
the law, social sciences, and humanities,'” and the popular
presst® that inadequate treatment of chronic pain is the
rule in the United States and most developed nations.*®
This view is so pervasive that professional journal articles
supporting a more cautious/conservative approach to the
use of narcotic analgesics—for example, law enforcement
and addiction specialists—generally acknowledge that in-
adequate pain treatment is a problem, but the scope of the
problem has been overstated.?

There is also an impressive body of literature, which
includes a significant number of clinical studies, that pro-
vides compelling evidence that opioid analgesics can and
should be used to treat chronic pain.?t Though some dis-
agreement exists about how liberally these drugs should be
prescribed,? studies now being published suggest that it is
appropriate to prescribe opioid analgesics to most patients
experiencing pain (malignant and nonmalignant),? even if
the patients have a history of drug abuse in some instances.?*

Given the overwhelming evidence in the literature that
inadequate pain management is empirically verifiable, it
would follow that the patterns of underprescribing opioid
analgesics should be changing. Why opioids are not used
more liberally to treat pain has thus become the focus of
much of the recent work written. There is now an exten-
sive list of the causes for underprescribing, covering a broad
range of issues—from societal (for example, cultural val-
ues about pain); to institutional (for example, education,
treatment, reimbursement, and regulatory policies related
to pain management within the health care system); to pro-
fessional (for example, practice patterns, standards, and
the ethos of physicians, pharmacists, nurses, and allied
health care practitioners); to the individual or personal
preferences and biases of practitioners and patients (for
example, fears of regulatory reprisal and drug addiction).
Some work in this area focuses narrowly on a specific,
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concrete cause (for example, regulatory barriers and ob-
stacles,? health care reimbursement policies,? or inadequate
education in pain management/drug addiction?’), while
other work emphasizes the more ethereal aspects of the
human condition that affect the ability to cope effectively
with pain (for example, how people express pain,? pre-
vailing conceptions of pain in medicine or the so-called
“medical model” of pain,? and cultural norms about pain
relief and patients’ rights,* physician-assisted suicide
(PAS),®* and end-of-life care®?). Most provide valid and re-
liable empirical data, illustrating how one cause or another
has led or contributed to the inadequate treatment of pain.

Figure 1 summarizes the various reasons most often
identified in the literature and by practitioners interviewed
for this and several other studies for underprescribing opioid
analgesics.® They are organized according to the probable
source, from individual to societal. The sheer number of
causes in each category suggests why recent efforts at regu-
latory relief focusing on one or several of the alleged cul-
prits for underprescribing may not be sufficient to change
prevailing treatment practices for chronic pain patients.
Indeed, when taken together, the causes set out in Figure 1
are an expression of a far more complex phenomenon: an
ethic of underprescribing that sets the parameters of, and
the rewards for, appropriate prescribing to pain patients.
In order for medical boards to alter existing prescribing
practices for the treatment of chronic pain, they must, first,
develop an understanding of the role of the ethic of under-
prescribing and, second and more important, institute poli-
cies and procedures that will alter the system of rewards
that reinforces its core principles. It is my view that, as
long as the system rewards underprescribing, current prac-
tices in the treatment of chronic pain will probably endure.

The ethic of underprescribing

Undertreatment for pain in the medical setting has
sources that run far deeper than a reluctance to pro-
vide adequate pain medication.®

How is an ethic formed and what is the basis for its central
principles? An ethic refers to a body of principles about
what is appropriate, good, or just conduct. As defined here,
a practice is any cooperative human activity that has its
own ethic—or rules of conduct—that anyone engaged in
the activity must uphold. In this case, the activity or prac-
tice is the management of chronic pain.

Applied ethicists argue that there are multiple duties
or responsibilities in any given ethic.®® For example, physi-
cians have an obligation to serve patients’ interests, to up-
hold professional standards, to adhere to the rules of the
institutions that deliver and finance health care, and to
obey the laws of the jurisdiction that has granted the privi-
lege or right to practice. Variations in the scope of respon-
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sibilities at each level may create conflicts as a matter of
course.*® Again, using physicians as an example, it is not
uncommon for a doctor to be confronted with the dilemma
of undertaking a course of action that, although clearly in
the patient’s best interest, is inconsistent with the rules of a
health insurer or some deeply held personal value. Accord-
ing to philosopher Alasdair Maclintyre, there is a complex
set of internal and external rewards that significantly influ-
ences the choices members of a practice make when faced
with these kinds of conflicting responsibilities.®

The core principles of practice determine whether par-
ticular behaviors or acts are good for the practice (internal
rewards) or good because of the consequences they bring
(external rewards).*® Internal rewards are generally attained
only by meeting the obligations central to a particular prac-
tice. The sense of accomplishment or inner satisfaction that
follows from having done a job well, from fulfilling one’s
obligations to a patient, from upholding the principles of
the practice, and/or from doing no harm typifies rewards
internal to a practice. External rewards, such as money,
prestige, and status, are derived from sources secondary to
the practice, even though they may be essential for its per-
petuation.®® Income, peer respect, and the ability to prac-
tice without restraint and to make choices about and have
input into the work environment are some examples of the
rewards external to a practice. Maclntyre contends that to
understand the nature of an ethic, it is more important to
focus on the nature of these rewards and how they are
valued, than on the acts practitioners take or their eventual
outcomes, both of which may be the same.

In chronic pain management, physicians may not pre-
scribe opioids for patients because they adhere to the medi-
cal model that construes pain as a symptom of a condition
rather than as one that warrants treatment. In this instance,
eliminating or moderating the pain with drugs without first
fulfilling the obligation to isolate its cause would be a breach
of the standards of the practice and cause the denial of
internal rewards—for example, the sense of having abdi-
cated rather than having met one’s obligation to the pa-
tient. By contrast, another physician may be unwilling to
prescribe opioids, even though that physician believes he/
she has an intrinsic obligation to treat a patient’s pain, for
fear that doing so would result in the loss of external re-
wards—for example, reimbursement from an insurer or a
board investigation that will affect licensure status or prac-
tice privileges—necessary to perpetuate the practice.

Maclntyre notes that when faced with competing re-
sponsibilities in the practice setting, the preferred course
of action is often the latter. Most practitioners will choose
the course of action that preserves external rewards, even
if the goods internal to the practice are sacrificed in the
process.* In other words, the probability that practitio-
ners will abandon principles appears to increase in instances
where the perceived risk of losing external rewards is high.**
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(1) Personal/Individual
(A) Health Practitioners
= Risks of being disciplined for overprescribing by federal or state regulators.
= Fear of being accused of physician-assisted suicide (PAS) or becoming a party to euthanasia, particularly with respect to
seriously ill and dying patients.
= Fear that use of drugs for pain will lead to addiction.
(B) Patients and Family Members
= Misconception that opioid analgesics will cause mental confusion, disorientation, personality change, and various kinds of
drug-seeking behavior.
= Underreporting of pain because of a desire to be “good patient.” Do not want to distract physician from primary task of
treating the disease or to admit to increase in pain because that suggests progression of disease.
= View that admitting to pain and taking narcotics to relieve pain are signs of personal weakness.
= Fear that use of pain medications will lead family, friends, and colleagues to view patients as “druggies”.
= In terminally ill patients, concern that high doses of opioid analgesics will lead to death and that family members would
appear guilty of euthanasia or physician of assisted suicide.

(2) Group/Profession
= Desire to avoid pain patients because of difficulties and frustrations inherent in certain types of pain management.
= Fear of being duped by a “drug-seeking” patient or being considered a “prescription doctor” by colleagues.
= General lack of knowledge about the differences between pain management, patient sedation, hastening death through
administration of drugs, euthanasia, and PAS.
= Lack of awareness about the extent to which pain can be managed with opioid analgesics.
< High level of unawareness about developments in pain relief medications and technology evident across specialties.
= General inability to differentiate between and understand risks of physical dependence and addiction resulting from long-
term use of opioid analgesics.
= Excessive concern about the side-effects of opioid analgesics—including nausea, constipation, insomnia, and so forth.
Concerns about such are grossly misplaced when treating patients who are otherwise unable to function at all or are dying.
= Long held, and empirically invalid, belief that patients are poor judges of the scope and severity of their pain.
= Conventional wisdom that pain medication should be reserved for patients with moderate-to-severe pain only.
= Failure to conduct, as sound medical practice, thorough and frequent reevaluations of patients’ pain status.

(3) Organizational/Institutional
(A) Health Care Finance and Delivery
= Hospitals operate on disease-oriented model that does not encourage or reward pain management or innovations that
improve pain treatment more generally.
= Pressure to keep health care costs down by denying potentially expensive pain treatments to patients who are terminally ill
in both acute care and nursing home facilities.
= Inadequate coordination of care, particularly for treatment of nonmalignant pain outside treatment centers; same for
terminally and seriously ill patients unless in a hospice setting.
= Reimbursement policies of health insurers centering on assumptions about “medical necessity” have resulted in inadequate
or uneven coverage for long-term pain treatment.
= Malpractice insurance policies that create disincentives for the practice of pain medicine.
(B) Regulators
= Closed system of accountability established around distribution that provides for registration, record-keeping, and en-
forcement that enables regulatory agencies to identify the manufacturer, distributor, physician, or pharmacist who diverts
controlled substances for illicit use.
= Concerns over possible abuse or diversion have caused many pharmacies to limit stocks of narcotics. Availability also varies
greatly by regions of the United States and the presence of large academic medical centers.
= Prescribing of Schedule 1l drugs—the class into which most opioid analgesics fall—among the most carefully scrutinized by
the Drug Enforcement Agency. (Schedule Il drugs have high potential for abuse.)
= Multiple copy prescription forms required by state regulators to prescribe opioid analgesics outside of the hospital are
cumbersome to complete and are frequently unavailable in an office or clinical practice setting.
= Several state agencies—for example, various health professional boards and government drug enforcement agencies—
have overlapping and sometimes competing jurisdictions over prescribing practices.
= Investigative techniques of regulators that tend to intimidate practitioners under suspicion for overprescribing, that fre-
quently use aggregate number of prescriptions, dosage units, and length of treatment as measures of appropriate prescribing,
and that often use practitioners who do not treat pain patients as peer reviewers and/or expert witnesses.
= Public rankings of regulatory board effectiveness that present the aggregate number of disciplinary actions taken involving
prescribing practices without differentiating between underlying causes—for example, indiscriminate prescribing, self-pre-
scribing or diversion, and overprescribing are lumped together.
(C) Health Care Professionals and Education
= Inadequate medical school and post-graduate training in pathophysiology of acute and chronic pain. Woeful undertraining
in most aspects of palliative care and of clinical pharmacology of opioid analgesics—that is, which drugs are appropriate in
which circumstances for particular patients with particular kinds of pain.
= Perpetuation of an outdated, mechanistic model that characterizes pain as a neurophysiological impulse or response to
disease.

335




Volume 26:4, Winter 1998

(4) Cultural/Societal
= Idea that pain builds character.

on Drugs—for example, the Just Say No campaign.

= Scopes of practice of various health professions involved in pain management are viewed as distinct or separate. Cross-
training of practitioners and sharing knowledge bases are the exceptions rather than the rule.

= Fear of pain and death and resulting unwillingness to engage in political dialogue about appropriate policy.
= Opiophobia or general fear of drugs, including legitimate use of narcotics that is an unintended consequence of U.S. War

= Federal and state controlled substance laws and policies that restrict access to and the amount of narcotics that can be
prescribed in a set period to a specific number of dosage units.

Figure 1. Causes for Underprescribing.

The ethic of underprescribing applied

The works of applied ethicists provide a useful framework
for understanding how an ethic is formed. With this in
mind, the goals in this section are twofold:

= to identify the key principles in the ethic of under-
prescribing; and

= to assess to what extent the ethic of underprescrib-
ing has been altered by recent efforts at regulatory
relief.

Meeting these goals requires taking a step inside the prac-
tice of chronic pain management and examining the expe-
riences of both patients and health care professionals. To
this end, the following analysis draws on the findings of
several published studies as well as the statements of pa-
tients and health care practitioners who participated in focus
groups or who were interviewed at length as part of this
project. Comments made by a diverse group of health pro-
fessionals in two different forums held in March 1998—a
national forum on chronic pain management held by the
Federation of State Medical Boards (FSMB), in Dallas,
Texas, and a symposium on chronic pain sponsored by the
Mayday Foundation and the lowa Board of Medical Ex-
aminers (IBME), in Ankeny, lowa—are also incorporated.

The focus groups involved health care practitioners
(physicians, nurses, and pharmacists), patients and their
families, and various other stakeholders. The focus groups
were conducted by an independent research firm in Janu-
ary 1998, in Des Moines, lowa, as part of this project.
Follow-up interviews with focus group participants took
place over the next several months. Data from nationally
based studies that support focus group and interview find-
ings are cited, where appropriate.

The principles

The principles or rules of conduct that set the standards
for judging behavior in a practice ethic, while unique to it,
are not formed in a vacuum. They tend to develop slowly,
over time from a variety of sources.*> The three principles
to be discussed here are drawn from the causes for
underprescribing presented in Figure 1 and from the state-
ments of practitioners.
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Each principle discussed concerns a facet of the prac-
tice of pain management. Because the principles at the root
of an ethic are not tangible things, narrative statements
made by those who participate in and are affected by the
practice of chronic pain management are woven together
throughout to help us interpret and understand what they
mean. The first principle, Just Say No, pertains to narcot-
ics and drug addiction; the second, Grin and Bear It, fo-
cuses on what society makes of pain; and the third, Avoid
Risks, centers on issues in the practice setting. The simple
slogans or labels assigned to the three principles are prima-
rily rhetorical; they are commonplace sayings that evoke,
in a two or three word phrase, an understanding of the
complex set of beliefs at the core of the ethic of underpre-
scribing. However, it is the narrative statements about how
chronic pain is and should be treated that best explain the
nature and purpose of the ethic of underprescribing.

Principle 1. Just Say No: drug addiction and abuse
harm individuals and society

Among the barriers to effective pain relief most often cited
in the literature is a generalized fear of narcotics, defined
here loosely as mood-altering substances. In some respects,
the entire system of U.S. laws that has been established to
control access to and the distribution of drugs rests on two
extensions of this fear: (1) any chemical substance that dis-
torts reality has the potential to be abused; and (2) persons
who abuse or are addicted to these substances are likely to
engage in conduct that threatens the social order.

The fear of opioid addiction is so pervasive that a
term—*“opiophobia”—has been coined to distinguish it
from concerns about illegal drug use.”® Opiophobia has
been heightened in recent years by the rhetoric accompa-
nying government’s War on Drugs. One of the central tac-
tics in the War on Drugs has been to focus broadly on the
horrors of addiction in media campaigns and antidrug and
prevention programs, without drawing distinctions between
drug dependency and abuse or types of addictive drugs. It
is thus not surprising that many patients fear that taking
any drug in large doses for relatively long periods of time
will cause addiction. Consider the following comment made
by a woman who, by her own account, was dependent on
opioid analgesics to control intractable low back pain:
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When | realized that without the medication | could
not function, | felt like a “druggie” ... no better than
a crack-head. My husband pleaded with me to stop
[taking the prescribed medication] for the sake of our
family.... He harassed me and the doctor. | was for-
bidden to mention that | took the drugs even to my
closest friends. After a while, | started to act like a
drug addict. I hid my medications from him and from
everyone else. | drove miles to have my prescriptions
filled at drugstores where no one knew me. No one
ever explained to me that it was “okay” to need my
medications ... that needing drugs to take away pain
is different [from] being a druggie. So | stopped and
the pain nearly killed me. | wanted to start up again,
but the doctor who treated me before said no, not
after all the trouble, even though | got divorced....
He [the doctor] was afraid I'd lose him his prescrib-
ing [privileges].*

Several studies examining patient concerns about narcot-
ics suggest that the sentiments expressed above are not
unique.® What is most telling in this quotation, however,
is how the patient’s fears of addiction influenced the practi-
tioner’s actions. Even for the physician who is willing to
prescribe opioids, the possible loss of a valued external
reward (prescribing privileges) may provide a strong in-
centive to say no.

The extent to which opiophobia has shaped and been
reinforced by the ethic of underprescribing cannot be overstated,
particularly as it relates to the norms of the health care
professionals who treat pain patients. As one doctor notes:

From the minute | entered medical school to the day
| finished my residency, | had it drilled into my head
that narcotics should be used sparingly (if ever). We
spent hours listening to professors describe how pa-
tients will do anything to get their doctors to pre-
scribe narcotics and not more than a minute or two
discussing their therapeutic uses. My experience as a
resident confirmed this view. Most of the patients
who came into the ER [emergency room] complain-
ing about pain were addicts or drug seekers. Many a
young resident got duped. It’s not an experience you
forget ... [it] probably affects my thinking still.*

Reinforcing the idea that saying no is its own just re-
ward is once again the very real concern that saying yes
will draw the notice of the organizations that regulate pre-
scribing, administering, dispensing, and ordering of nar-
cotics—the Drug Enforcement Agency (DEA), state drug
enforcement bureaus, and the boards of medicine and phar-
macy. A physician assistant explains:

It took years for [physician assistants] to convince
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the legislature to give us prescribing privileges for
Schedule lls. Frankly, I don’t need or want the re-
sponsibility. | worked with a doctor in a small town
family practice for years. [He] was a good doc ...
kept up with the research ... believed that he could
manage chronic pain patients. He only had one or
two chronic pain patients, both elderly gents. It was
a small town, with only one pharmacy. He was re-
ported by a pharmacist friend to both the pharmacy
and medical boards because he [the pharmacist]
thought the number of doses per [pre]script[ion] was
supposedly too high. Next it was the DEA. Nothing
happened, no action was taken. But, the investiga-
tion was enough. He took early retirement. It de-
stroyed him, and for what? Two patients who were
dying felt better for awhile and died anyway. Now
the town is out one very good doc.*

Although substantial empirical evidence indicates that regu-
lators seldom take punitive action in cases like the one
above, the likelihood that an investigation will be conducted
on an allegation of overprescribing is high. Avoiding an
investigation is yet another incentive to underprescribe.

The standards for prescribing drugs are not monolithic,
however. In certain circumstances, prescribing high doses
of drugs is generally considered to be legitimate. For ex-
ample, the general public and health care practitioners ac-
cept that it is appropriate to prescribe drugs to curtail the
symptoms of certain illnesses and injuries, as well as to
comfort terminally-ill patients suffering in pain.®® As one
physician noted about the latter:

Mood-altering drugs are reinforcing. Their chemical
make-up creates a need for more, which is why ad-
dicts do anything to get their hands on them. Cancer
patients are different.... With dying patients, even if
they do become addicted and want more, there’s no
harm done. It’s only a problem if you kill the patient
before his time in the process. Then you cross the
line into physician-assisted suicide or, worse, eutha-
nasia.*®

Legitimate uses are largely confined, thus, to circum-
stances in which there is a marginal harm or no potential
for “the continued craving to use an opioid and the need to
use the opioid for effects other than pain relief.”*® How-
ever, even when prescribing opioids to terminally ill pa-
tients, the potential arises for the loss of external rewards.
Some of the opioid analgesics prescribed for dying patients
can slow respiration and, in doing so, hasten death. In vir-
tually every state in the United States, laws on the books
impose stiff criminal sanctions on health care practitioners
who are suspected of crossing what is generally agreed to
be a very ambiguous line. The threat of prosecution, the
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possibility of being labeled another Kevorkian, and the risk
of losing prescribing or practice privileges are all strong
incentives to say no, even in instances where the use of
high doses of opioids is not only the legitimate, but also
the most humane course of action.

In sum, strong rewards, both internal and external to
the practice of chronic pain management, reinforce the
principle in the ethic of underprescribing to say no. A prac-
titioner who accepts that addiction is harmful and that as-
sisting or hastening death is a wrong has a duty to pre-
scribe drugs in a manner that will not result in either. Fed-
eral and state prescribing laws, societal norms about the
dangers of drugs, and board rules and regulations reward
practitioners who underprescribe by making saying yes a
risky proposition—to practitioners’ livelihood, reputation,
and status in the practice community and under the law.

Principle II. Grin and Bear It: pain happens

The principles of the ethic of underprescribing derive from
a wide array of sources, including religion, history, sci-
ence, and popular culture. David Morris argues that the
view of pain in the United States is one in which pain is
often indistinguishable from suffering. Suffering, in turn,
is conceived of as a moral good: pain builds character, re-
flects intelligence, adds strength, and enhances pleasure.
Morris goes on to say that this conception of pain has greatly
influenced thinking about how people in pain should deal
with it.5! The comment of a young man, whose father has
agonized with chronic headaches for over a decade, makes
the point:

I couldn’t understand why my father was so embar-
rassed by [his] inability to withstand his pain until |
started to study religion and history in high school.
Christians believe it was necessary for Jesus to suffer
the physical pain of crucifixion to redeem mankind
from sin. Because of this, people who bear lots of
[physical] pain in the name of God are turned into
saints and martyrs. People who take pain in the name
of country are given medals.... The real heroes in our
society know ... it’s best to suffer in silence. And if
Jesus is the standard, you know the bar is going to be
set pretty high.52

Implicit in the notion that it is ennobling to suffer is
the idea that avoiding or attempting to relieve pain is a
sign of weakness. This idea is reflected in norms about
how chronic pain patients should be treated. As a pharma-
cist notes:

Drug control laws essentially say that pain ... is part
of the natural order of things.... [W]hat we really
should be worried about [are] the things that make
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pain go away. | agree. | am a [scientist]. | know that
there are only a limited range of things anybody can
do to make pain go away and there are so many things
that can cause it. To borrow a phrase, “pain hap-
pens.” We have to be careful not to make too much
of pain. It’s my job to alert the proper authorities
[when a doctor] gets carried away with a patient’s
complaints and prescribes morphine or some other
narcotic at levels that hurt more than help.... Some
serious pain in life is just unavoidable. Morphine or
hydrocodone or whatever other narcotic is de rigeur
at a given moment might control pain, but they won’t
stop the fact that we’ll all suffer harsh pain at some
point. It is misleading, and probably unethical and
illegal, for any [health care practitioner] to suggest
otherwise.®

As this quotation intimates, avoiding pain, while not in-
herently wrong, is suspect—so much so that society has
adopted substance control laws, rules, and regulations that
reward practitioners who uphold the principle Grin and
Bear It by choosing to underprescribe.

In many respects, the principle Grin and Bear It rein-
forces the internal rewards that follow from the principle
Just Say No. A physician suggests how the two principles
may function in tandem:

We develop the drugs to take pain away and then we
turn around and pass laws that stigmatize their use.
This has nothing to do with controlling pain; it’s about
controlling drug [distribution] and the addicts who
use them. In some ways, it makes sense to me. But |
still resent it that the U.S.A. had to get to the point
where we needed to pass laws that say it’s okay to
use opioids for therapeutic purposes. If it really were
okay, we wouldn’t [need] the laws. Chronic pain pa-
tients are difficult enough to treat without having to
worry about “big brother” looking over your shoul-
der. The DEA, the boards ... [they] don’t trust doc-
tors to be able to distinguish between a patient who
needs medication for pain and a patient who is seek-
ing drugs. | resent it and I’'m not about to jeopardize
my livelihood because of it. | refer almost all of my
chronic pain patients these days.**

The important role both principles play in the ethic of
underprescribing is clarified further in the statement of a
pharmacist, who works for a large drugstore chain in the
Midwest:

It would be total chaos if we gave [pre]script[ion]s to
everyone suffering from chronic pain. America would
grind to a halt. That’s how powerful these drugs are.
Everybody thinks the pain they’re feeling at this mo-
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ment is the worst pain ever. There’s no guarantee
that opioids will make the quality of life better for
patients in pain. Sure, they reduce pain, but they dull
[patients’] senses ... too. This is why CSAs [controlled
substance acts] are necessary. We all have a stake in
pain management too. Can you imagine what would
happen to American productivity if everyone who
claimed to have chronic pain was treated with [opio-
ids]?*®

And last, the revealing sentiments of a registered nurse,
who practices in a hospice setting:

The patients with metastatic cancer or HIV [human
immunodeficiency virus] who suffer needlessly ... the
people who don’t want to get out of bed and face
another day because of pain in the occiptocervical
area [in the spine at the back of the neck] or the lum-
bar [lower back], we [health care professionals] make
them heroes by forcing them to endure pain that is
treatable. We do it supposedly because the risk of
addiction ... is supposed to be so high. Every day each
and everyone of us does things where the real risk of
a bad outcome is much higher—crossing a busy city
street, for example. The real reason we underprescribe
for pain, though, is that we don’t know any better.
We don’t learn about the pathophysiology of pain
when we are trained. And we are afraid—afraid some
board or narcotics agent will sweep down and ac-
cuse us of wrong-doing and we’ll lose everything.®

Despite the considerable range of opinions about
whether it is appropriate to prescribe high doses of narcot-
ics to chronic pain sufferers, practitioners agree that it is a
risky venture to do so, which highlights once again what
powerful inducements external rewards can be in influenc-
ing pain treatment.

In a practice dominated by an ethic of underprescrib-
ing—one that conceives of pain as an inevitable part of the
human condition, of suffering as a moral good, and of drugs
as harmful or bad—some patients say they have consid-
ered taking their own lives rather than endure the unre-
lenting pain and the social stigma of not being able to cope:

I’d had pain before, though not like this. No one |
went to could figure out why. At first, | thought I'd
die and then | wanted to [die]. | was actually relieved
when the doctor finally found the tumor. At least
then | knew it wasn’t all in my head. Things are bet-
ter now. Back then for awhile, | really did think about
going the Kevorkian route though.%’

As the recent U.S. Supreme Court decision in Vacco v.
Quill implies, the far less onerous option of treatment with
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opioid analgesics may not be any more viable or socially
acceptable than PAS for some pain sufferers.® Morris points
out that it will require a revolution in what society makes
of pain—in the values of what he describes as the culture
of pain—to change the patterns of underprescribing that
have made PAS an option even worth considering.*

The external rewards reinforcing the principle Grin
and Bear It are many and powerful. Indeed, although it is
hard to imagine that anyone who regularly engages in the
practice of chronic pain management would purposefully
deny relief to a patient experiencing unrelenting pain, the
available empirical evidence clearly shows that it happens
all the time. The reason underprescribing persists may well
be that many health care practitioners believe that their
duty to comply with laws and societal norms allowing pain
to happen outweighs their responsibility to provide relief
to patients. Yet, a more likely explanation for continued
patterns of underprescribing is that practitioners take a look
at the legal landscape and seek out alternative methods for
fulfilling their responsibility. It is ironic that, in a society
where the consumer has access to literally hundreds of over-
the-counter drugs that promise a quick fix to pain, those
with a real need are left to endure. The fact of the matter is
that, as wary as we are of pain, we are more leery of any-
one or thing that takes it away.

Principle 11l. Avoid Risks: it ensures no harm done

As indicated in Figure 1, most of the major health care
institutions reward underprescribing. According to orga-
nizational theorists, institutions are instrumental entities
that, by their very nature, are geared toward achieving or-
ganizational goals and to perpetuating the status quo. As
such, they tend to be risk averse.®° Inasmuch as the prac-
tice of pain management is taught, delivered, financed, and
regulated by organizations, it makes sense that avoiding
risks is a guiding principle in the ethic of underprescribing.
Avoiding risks is a means not only of ensuring that practi-
tioners do no harm (internal reward), but also of securing
income, power, prestige, job security, and status—these are
all external rewards distributed by all the major organiza-
tions and institutions in the American health care system.

Insurance providers have become the central players
in the drive to contain health care costs. One of the ways
they attempt to minimize costs is by basing reimbursement
policies on determinations of medical necessity and on
analyses of the average cost of treating certain diseases or
performing particular procedures within a patient popula-
tion. Pain, because it is so subjective, and chronic pain treat-
ment, because it is so case specific, do not lend themselves
to such cost-control measures. A physician explains how
the reimbursement policies of insurers may create disin-
centives for deviating from the status quo of underpre-
scribing:
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Unless you’re in a pain clinic, it’s an unbelievable
ordeal to obtain third-party payment for pain treat-
ment with [opioids]. Every time it’s the same. | call;
the patient calls. Then I ask for a review, if the plan
hasn’t already. After suffering that indignity, reim-
bursement is denied a third time. If, by the fourth
appeal, the payment still isn’t forthcoming, there’s a
decent chance that either or both of us will be kicked
from the plan. How and what they [insurers] reim-
burse is another mystery. Same plan, same coverage,
same pain, same treatment, different day ... different
payment. What’s always the same ... [is that on] ev-
ery pain patient | take [on], | lose money.®

In short, the procedures established by insurance providers
to achieve cost control—an organizational goal—have
skewed the distribution of external rewards in a manner
that creates a financial risk for chronic use of opioids.

The goal of regulatory organizations also centers on
avoiding risks. Regulators use a command and control—
“do this or else”—approach that creates risks for engaging
in particular kinds of behavior. The effectiveness of this
approach hinges on whether the target population believes
regulators have the legitimate authority to command com-
pliance. Said one physician:

| follow the guidelines on prescribing narcotics be-
cause, as a licensed doctor, | have an obligation to
play by the rules, whether they’re set by the boards
or the DEA ... whoever. | do it because | believe that
they’re [laws, regulations, rules, and so forth] there
for a legitimate purpose, be it to protect patients from
some harm or threat or some such. | have duty to
respect that, even if | disagree.®?

In turn, the scope of compliance depends on how much
the group regulated fears or values the “or else” to be de-
nied. In the following, an investigator for a state medical
board identifies the nature of the regulatory risks confront-
ing a physician if investigated or disciplined for overpre-
scribing:

Say the board investigates a doctor for possible over-
prescribing after a pharmacist reports the doctor was
prescribing opioids at doses above the accepted stan-
dard. I investigate the case the same way | would any
other alleging inappropriate prescribing. | can’t as-
sume that, because the patient has a chronic pain
condition, the doctor’s actions were right. That’s for
the board to decide. If the board decides to take a
[disciplinary] action, even a minor slap, there will be
lasting consequences. The action will be reported [to
the National Practitioner Data Bank]. Insurance com-
panies and hospitals will use that data bank report to
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keep a doctor from getting privileges and on [insur-
ance] plans. The hospitals and insurers do what
they’re going to do, regardless of what the board says.
I know of a case where the doctor lost his hospital
privileges just because the board ordered him to take
a course in appropriate prescribing. That is not fair.
Still 1 don’t think the board should be making deci-
sions based on ... how discipline will affect practice
privileges. That protects doctors and it’s our job to
protect the public.®

The following comments, made by a nurse, consider
the impact of the same regulatory risks from the vantage
point of health care practitioners:

It doesn’t take all that much to protect yourself [from
licensure discipline] or an investigation by the [DEA].
Good documentation of why you prescribed the
drugs, regular follow-up, that sort of thing ... things
we should do when treating any patient. These days,
the cost of being accused is nearly as high as [that of
being] convicted. Even when no discipline results,
other docs who know about the investigation might
think you were duped by a patient. And it only takes
one case and, before you know it, everyone thinks
you’'re a [pre]script[ion] doc.®

As these statements suggest, failure to avoid the risks es-
tablished by regulators may have a ripple effect on the dis-
tribution of the external rewards that make practice pos-
sible and profitable.

To be investigated or sanctioned by a board could re-
sult in a loss of stature, reputation, institutional privileges,
or access to insurance panels, even if no restrictions or
limitations are imposed on the license to practice. In fact,
loss of these other external rewards—all of which are es-
sential to maintain a successful practice—may have the
same effect as the most onerous sanction a board can take:
license revocation. Thus, the regulatory imperative to avoid
risks strongly reinforces the ethic of underprescribing.

In some respects, the goal of the educational institu-
tions that train health care professionals is to teach practi-
tioners how to fit in or to become members of the health
care establishment. As such, these institutions socialize prac-
titioners to avoid risk-taking. Before a group of health care
professionals concerned about chronic pain, an anesthesi-
ologist specializing in pain management stated:

For the better part of the last century, schools of medi-
cine especially, but all health professional schools,
have taught a medical model of pain which presents
pain as a neurobiological manifestation of a disease
or illness rather than [as] a problem warranting treat-
ment itself. [As a result], pain management just hasn’t
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been part of the core curriculum in most professional
schools until of late.%

According to another physician, these institutions have,
however, apparently gone to great lengths to teach the value
of avoiding risks:

The training in the pathophysiology of pain and in
the use of opioid analgesics when | was a resident
was nil. Until recently, physicians and pharmacists
who didn’t adhere to the medical model had to train
themselves, or keep moving, to get the training and
experience needed. In the fifteen years since | fin-
ished my clinical training, I've met a few physicians
from my generation who regularly use opioids to treat
chronic pain, but only two | would call successful
doctors ... who have lucrative practices and are re-
spected in the community. Many of the rest are out-
casts, who had to fight long to get privileges, reim-
bursements, and partners ... and even harder to shake
the reputation for being soft on pain.®®

Studies show that for many mid-career physicians under-
prescribing of opioid analgesics is the status quo.®” This
complacency likely will continue as long as health educa-
tion institutions base clinical teaching on an outdated model
of pain that creates internal rewards for avoiding risks and
that emphasizes the potential loss of external rewards for
prescribing opioids.

The risk avoidance principle also overlaps with the
other two central principles of the ethic of underprescribing.
In the words of one physician:

Any doctor worth his salt knows the research about
the [therapeutic uses] of opioids for treating chronic
pain. There is such ignorance out there about addic-
tion ... such concern about the regulators, the narcs,
the board—the [pre]script[ion] cops ... such misun-
derstanding about narcotics and what they can do
for this kind of pain. All the talk isn’t going to change
the reality that most doctors and patients don’t think
of pain as the problem. Instead, it’s drugs [that] are
the problem or disease [that] is the problem. That
kind of thinking will be around until we do some-
thing to make the professionals understand that there
is nothing to be gained from thinking and acting as if
chronic pain and patients who have it can be wished
away.%

The comment of a member of a state medical board sug-
gests even more clearly why the ethic of underprescribing
endures:

Are we talking about changing an entire way of do-
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ing things because doctors are afraid the board or
DEA or patients will turn on them? The board only
disciplines physicians in the most egregious cases ...
the same is true for the other enforcement agencies.
They’re [the few physicians sanctioned for overpre-
scribing] the exception that proves the need for the
rules. We just don’t see cases in which allegations
involve underprescribing. If it’s as common as some
of these docs and nurses say, why isn’t [it] being re-
ported to the board?%®

The answer to the question posed by this physician is,
simply enough, that underprescribing is the norm or the
prevailing standard rather than an aberration.

The impact of regulatory relief

There are essentially two ways of stripping an ethic of its
relevance: to establish new principles or to alter the system
of rewards supporting existing principles. Recent efforts at
regulatory relief—IPTAs, chronic pain regulations, rules,
and guidelines—although a step in the right direction, were
not designed with either goal explicitly in mind. More-
over, as alluded to earlier, an ethic is a complex phenom-
enon. The system of principles or standards of conduct
that are at its core evolves gradually, over time as the prac-
tice itself develops. Hence, enacting laws or implementing
policies that liberalize the chronic use of opioids will not
undermine the relevance of a practice ethic unless they also
fundamentally change the nature of the practice itself. The
following statement by a physician illustrates the point:

I am licensed to practice in five states. Everyone of
them has adopted a chronic pain rule or law of some
kind in the last couple of years. While | think these
new laws are well intentioned, | don’t expect them
to change prescribing practices anytime soon. In the
first place, hardly any physicians know about them
and the physicians [who] do know about them [phy-
sicians who regularly treat pain patients] don’t need
them: they already know what to do. In the second
place, you cannot undo what it took a generation to
create just like that. Even my colleagues [who] know
about the board’s new rules have a wait and see atti-
tude. They haven't let the fact the board hardly ever
disciplines physicians for chronic pain prescribing
dissuade them in the past. No reason to believe the
new rules will change that. It’s all in perception.™

If this physician’s thinking is correct, regulatory relief might
change the actual standards or rules of the practice, but it
will not alter the perception that there are few risks and
fairly substantial external rewards for underprescribing.
Can the IPTAs, rules, and guidelines on chronic pain
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management become the basis of a new ethic for pain man-
agement? Several researchers argue that regulatory relief
has created an implicit risk for underprescribing by estab-
lishing a new standard that legitimizes the long-term use
of opioids for therapeutic purposes in the treatment of cer-
tain kinds of pain.” But, as the comment above suggests,
an implicit risk may not be enough to strip the ethic of
underprescribing of its relevance. For the risk to become
explicit, it is necessary to develop external rewards that
directly reinforce the standard on appropriate prescribing
at the center of regulatory relief. Ironically, the most im-
mediate means of establishing these external rewards may
not be regulatory relief, but more regulation.

Establishing a new ethic: the role of medical boards

It is illegal in all fifty states for a physician to practice
without a license. A physician with a license that has been
restricted or limited as a result of a board sanction, while
legally authorized to practice, may find it difficult to do
s0. As noted in the section on avoiding risks, it is not un-
common for hospitals to curtail the privileges of physi-
cians by placing their licenses on probationary status. Simi-
larly, malpractice insurers may raise premiums or deny
coverage to physicians who have been disciplined. Health
insurers and managed care organizations (MCOs) frequently
make it a policy to exclude or deselect physicians with
encumbered licenses from health care plans. Limitations
on prescribing privileges imposed by a board can result in
sanctions by DEA and state pharmacy boards. Changes in
licensure status can also affect less tangible rewards. Pres-
tige and reputation in the health care community and within
a specialty area are valued external rewards that vary in
accordance with a physician’s licensure status. To the point,
as the entities that authorize physicians to practice, state
medical boards are uniquely positioned to affect the distri-
bution of external rewards throughout the health care sys-
tem.

The options: what medical boards can do

As yet, no state medical board has created a risk for under-
prescribing that takes advantage of this unique position.
This may be a function of the fact that medical boards tend to
be reactive rather than proactive. However, medical boards
can create risks in three ways, if only indirectly: by investi-
gations, rule-making, and administrative adjudication.
Most boards only initiate investigations after receiv-
ing a complaint or a report of an allegation. Despite the
fact that the majority of boards are authorized to initiate
an investigation on their own—that is, without first re-
ceiving a complaint or report—doing so can render a board
vulnerable to criticism for being overzealous or biased
against a particular practitioner or area of practice. Also,
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boards generally do not have the financial and human re-
sources required to conduct routine compliance checks of
licensees or to survey patient satisfaction with particular
treatments or procedures. Moreover, state medical board
investigations and sanctions tend to be aimed at physicians
who deviate from prevailing clinical practice and conduct
standards. As the discussion on the ethic of underprescrib-
ing suggests, the undertreatment of chronic pain with opio-
ids is the standard—the prevailing clinical practice.

In discussions with medical board executives conducted
between November 1997 and January 1998, only one board
(California) of the thirty-six represented had received a
complaint or report explicitly alleging underprescribing in
the treatment of chronic pain.” Several executives indi-
cated that they had received complaints from prison in-
mates alleging that certain medications had been denied
by prison officials as a form of punishment,” but they noted
that most were generally not pursued as underprescribing
cases. The data on board actions indicate that, even in states
that have adopted IPTAs and/or chronic pain guidelines,
investigations involving the treatment of chronic pain con-
tinue to focus broadly on patterns of inappropriate pre-
scribing. This may be the case because the medical experts
and consultants the boards rely on to review investigative
materials and to serve as witnesses in prescribing cases sel-
dom have training in chronic pain management. As well,
there appears to be consensus among medical board ad-
ministrators that it would be both improper and impolitic
to seek out underprescribing cases without first adopting
formal rules or standards establishing grounds for disci-
plinary action.

Second, medical boards set formal standards and re-
lated policies about such matters by rule. Rule-making of-
ten occurs in response to national trends (for example,
chronic pain and regulatory relief), changes in the science
or technology that have an impact on the profession (for
example, telemedicine acts and rules), or problems that
surface repeatedly in complaints under investigations or
under prosecution (for example, scope of sexual miscon-
duct). The process of adopting a rule or regulation in most
states is a democratic one, in which all interested parties
are invited to participate. Proposed regulations are gene-
rally published or noticed for public comment for a set
period of time; public hearings may also be held at some
point; and, in virtually every state, proposed regulations
are reviewed by a standing committee of the legislature
and/or an executive branch council before a board can move
for final adoption. Active and intense opposition to a regu-
lation by a single party or a coalition of opponents can
effectively derail efforts to adopt a rule at any stage in this
process. Consequently, a medical board may not be able to
adopt a formal policy on underprescribing through a rule
if licensees, the public, or their representatives deem it un-
necessary or potentially burdensome.
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To date, no state medical board has adopted a formal
policy or standard that treats underprescribing as an ex-
plicit ground for disciplinary action, and only one is con-
sidering doing so—IBME. The persistence of the ethic of
underprescribing may be one of the reasons why medical
boards are so reluctant to invest the capital necessary to
build support for a rule on underprescribing.

And, third, standards of practice and professional con-
duct are also set through the administrative adjudicative
process when boards render final decisions. It is difficult to
assess with any accuracy the extent to which any one fac-
tor is the major cause for discipline. As a practical matter,
most of the cases that result in a disciplinary action involve
many factors, categorized broadly under headings such as
unprofessional conduct, professional incompetence, or sub-
standard care. Depending on how the grounds for disci-
plinary action are defined in a state’s medical practice act
or a particular state board’s administrative rules, sanctions
imposed for underprescribing could be reported under one
of these general grounds.

Final decisions in the adjudicative option would have
to be made on a case-by-case basis in response to com-
plaints made by patients alleging underprescribing. How-
ever, as noted earlier, state board executives report receiv-
ing few complaints specifically alleging underprescribing
or undertreatment of pain. As the public becomes more
aware of this issue over time, the number of complaints
may increase. Even if they do, boards will still have several
obstacles to overcome. For example, it may be difficult to
convince prosecutors to pursue charges in an area in which
there is little legal precedent and the standards of practice
are ambiguous and vulnerable to broad legal challenges.
Similarly, boards may not be able to locate expert witnesses
willing to support publicly a charge that underprescribing
is substandard care, given prevailing practices among phy-
sicians in most states. In the short term, it is unlikely that
boards will be able to establish a risk for underprescribing
on a case-by-case basis through the administrative adjudi-
cation process. Again, the data bear this out: in interviews
with state medical board administrators, not one of the
thirty-six who participated could identify a pending case
that could become the basis for a standard on underpre-
scribing.

Making the transition to a new ethic of prescribing

The most direct way of creating an explicit risk is the second—
rule-making or standard-setting—because it allows boards
to affect directly the direction of external rewards. A re-
view of the practice acts and administrative rules enforced
by state medical boards reveals that all have a law or rule
on the books establishing the parameters for appropriate
prescribing that alludes to or implies that risks for overpre-
scribing exist.
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The following is a representative sample of provisions
on appropriate prescribing now in effect across the states:

The promiscuous or indiscriminate prescribing, or-
dering, administering, or dispensing of controlled
substances for other than therapeutic purposes.

Prescribing, selling administering, distributing, order-
ing or giving to an habitué or addict or any person
currently or previously drug dependent any drug le-
gally classified as a controlled substance or recog-
nized as a dangerous, addictive or illegal drug unless
indicated as part of a therapeutic regime for chronic
pain management approved by the board.

Prescribing, dispensing, or administering any con-
trolled substance, prescription-only drug, or an ille-
gal drug, or controlled substance for other than ac-
cepted therapeutic purposes.

Prescribing, dispensing or furnishing any prescrip-
tion drug without prior examination and medical in-
dication therefor.

Possessing, using, prescribing for use, or distributing
controlled substances or legend drugs [controlled sub-
stances] in any way other than for legitimate or thera-
peutic purposes, diverting controlled substances or
legend drugs, violating any drug law, or self-prescrib-
ing controlled substances.™

Altered to address underprescribing, a rule could take the
following form in a state with an IPTA or chronic pain
regulations or guidelines:

Option 1: Prescribing, ordering, administering, or
dispensing of controlled substances in violation of
the standard for chronic pain management established
in [IPTA or board rule] unless good cause is shown
for failure to adhere to the requirements set forth
therein.

As a more direct approach, a medical board could adopt
the following rule as a ground for disciplinary action:

Option 2: Failure to adequately prescribe, order, ad-
minister, or dispense controlled substances, includ-
ing opioid analgesics, for the relief or modulation of
chronic pain in accordance with accepted knowledge
and prevailing clinical practice for pain treatment and
the standard for chronic pain management established
in [IPTA or rule].

A more cautious board would add the caveat:
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Nothing in this subrule shall be construed to be an
advocation of the imprudent or improper use of
opioid analgesics. Further, this subrule shall not re-
lieve a licensee of the obligation to comply with state
and federal laws governing the lawful prescribing,
ordering, administering, or dispensing of controlled
substances.”™

Adopting any of these rules would authorize a medical
board to scrutinize vigilantly physician practices for evi-
dence of both underprescribing and overprescribing opioids.
A medical board would then have the authority to take a
disciplinary action on the above rather than on some broader
ground—be it substandard care, professional incompetence,
unprofessional conduct, and so forth—if a physician were
found to have failed to prescribe appropriately for pain
relief. The true difficulty arises in attempting to determine
what constitutes “appropriate” prescribing. As the public
entities responsible for regulating the practice of physicians,
state medical boards are obligated to do no less.

The environment in which most medical boards oper-
ate will make meeting this obligation difficult. Medical
boards do not function in a vacuum. Proposing a rule es-
tablishing underprescribing as a ground for discipline does
not ensure that it will be adopted or, if adopted, readily
enforced.

First, embittered by both their experience with national
health care reform and the restrictions imposed on physi-
cians by MCOs, medical associations have been particu-
larly wary of government rules or policies in the last sev-
eral years that could in any way further encroach on the
clinical decision-making authority of practitioners.” The
perceived regulatory risks associated with overprescribing
are of concern to professional associations and societies.
Yet, in the current political climate, state medical societies
may well view regulations establishing a risk for underpre-
scribing for what it is—more regulation. A statement made
by the president of one state medical society exemplifies
this way of thinking about regulations on underprescribing:

We will do whatever it takes to avoid another set of
guidelines or rules that make physicians vulnerable
to malpractice lawyers or board lawyers. Our goal is
to get the board off doctors’ backs, not to give the
board another reason to look over our shoulders. A
rule on underprescribing will go a long way toward
assuring that no physician in their right mind ... who
is not practicing in a pain center ... will go anywhere
near a pain patient. What we need is less board regu-
lation ... less looking over our shoulders ... not more.
The medical society will look very carefully at any-
thing else.”

If this perspective represents medical associations na-
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tionwide, state medical boards will have an uphill battle
when trying to adopt formal policies on underprescribing.
Ultimately, success will hinge on boards’ abilities to rally
public support and to persuade a skeptical medical com-
munity that establishing a risk for underprescribing will
serve the long-term interests of patients and professionals.

Second, enforcing a policy on underprescribing may
require medical boards to change fundamentally the way
they investigate prescribing cases. As noted earlier, boards
initiate investigations in response to complaints and re-
ports alleging inappropriate prescribing. Boards rely on
expert consultants and peer reviewers to examine patient
charts and prescribing data gathered from pharmacies dur-
ing the investigation and to determine whether the appro-
priate standard has been met. Most often, these experts are
board certified specialists in the same area of medicine as
the physician under investigation.

Board executives indicate that the majority of com-
plaints boards receive involve physicians in primary care
(family practice, internal medical, obstetrics and gynecol-
ogy, pediatrics, and so forth) and surgical specialities.”
Because studies show that training in pain management in
these areas of medicine has not been widespread, one of
the greatest challenges confronting boards will be locating
consultants and reviewers with sufficient experience in pain
management to serve as credible witnesses. Boards seeking
to enforce a policy on underprescribing may have to work
together and pool experts across state lines and speciali-
ties. In the short term, boards may have no option other
than to ask experts explicitly to consider whether under-
treatment of pain is a problem when they review cases.

Third, the effectiveness of a policy on underprescrib-
ing will also hinge on whether board members, licensees,
and the public change how they think about prescribing
issues. As one board member explains:

While the idea of establishing a policy against under-
prescribing makes good sense, guidelines or rules are
not alone going to change behavior. Board members
and licensees have to change the way they think about
prescribing to chronic pain patients. Eventually, the
patients too will have to be more aware. The board
just doesn’t get complaints about under-prescribing
because most patients in serious pain, particularly
those [who] are terminal, don’t think about continu-
ing pain as being a prescribing problem. Board mem-
bers, like most doctors outside pain clinics, do the
same ... by focusing on the underlying organic problem,
rather than [on] pain management as a problem.™

As this comment suggests, not only must board members
alter how they approach prescribing for chronic pain, but
patients will also have to be more aware of the therapeutic
uses of opioids.
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Can boards do anything to raise the consciousness of
patients and physicians on this issue without undertaking
a massive education campaign? The following suggests,
perhaps so:

We [board members] could start the process today,
even before a single complaint [is filed] or the regu-
lation [is adopted]. When we review cases where pain
is an issue ... we could ask ourselves and our [expert]
reviewers to look at the prescribing of drugs from
the vantage point of “was it appropriate” and mean
[was it] enough instead of only [was it] too much. If
we do this as a matter of course, we really wouldn’t
need the regulation. It’s best still to have a policy in
print or on the books so that doctors will know that
we mean business if we find prescribing wasn’t
enough.®°

Again, the challenge a board faces in choosing this course
is determining the parameters of appropriate prescribing.

Underprescribing as inappropriate prescribing: a tale
of two boards

In the last several months, at least two state boards have
confronted this challenge. | recount their experiences be-
low. The state boards are referred to as State Board A and
State Board B. | do not identify the boards to protect the
patients and to hold confidential the investigative materi-
als provided to me by the boards.

State A is generally considered to be one of the leaders
in the regulatory relief movement. It was among the first
to adopt an IPTA; and the chronic pain management guide-
lines adopted by State Board A have been used as a model
by many other states. Despite the state’s reputation for
being progressive in chronic pain treatment, State Board A
does not have a law or regulation specifically addressing
underprescribing practices. It is thus not surprising that
Compassion in Dying would find State A to be an appro-
priate test site for an underprescribing case.®

According to Ms. Tucker, a decedent’s daughter con-
tacted Compassion in Dying to request help in pursuing a
complaint against a physician who failed, in her view, to
provide adequate pain relief medication to her father dur-
ing his final days in home-hospice care. The patient was
apparently dying from inoperable cancer; sources indicate
that he left the hospital before a formal diagnosis of his
condition was made. According to the daughter’s account,
the treating physician significantly reduced the level of
opioid analgesics prescribed for her father once he left the
hospital. Compassion in Dying sought out an independent
review of the physician’s prescribing practices from an
oncologist practicing in the same community. After review-
ing the medical records at length, the oncologist determined
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that the pain care provided by the treating physician was
inadequate and substandard. On the basis of this review,
the daughter, with the help of Compassion in Dying, sent a
complaint to State Board A, alleging that her father had
received inappropriate treatment.

As would most medical boards, State Board A investi-
gated the complaint as an allegation of inappropriate pre-
scribing. State laws prohibiting disclosure of investigative
information make it difficult to ascertain how the com-
plaint was investigated or what issues influenced the board’s
thinking when reviewing the results of the investigation.
However, most board’s conduct lengthy interviews with
the physician and complainant at the investigative phase
and then seek out a medical expert or consultant to review
the relevant medical records and to render an opinion be-
fore the board makes a determination in quality of care/
prescribing cases. Generally, medical consultants and re-
viewers are selected for their expertise in a particular spe-
cialty. For example, if the physician under investigation is
an internist, then the board will seek consultants who are
board certified in internal medicine to conduct reviews.

Although there is limited public information available
about State Board As reasoning in this case, this much is
known. Sources familiar with the case report that, after
reviewing the results of the investigation, State Board A
determined that the physician’s actions, though negligent,
did not rise to the level required by law to file a formal
charge (or charges) for inappropriate prescribing. A repre-
sentative of the decedent’s daughter claims that State Board
A issued the physician a letter, essentially warning him that
any future reports of underprescribing opioid analgesics to
a patient would likely result in the filing of formal charges.

The daughter made her dissatisfaction with State Board
As decision known to the media and interested public offi-
cials, to little effect. The board has no plans to revisit its
decision, but remains firmly committed to pursuing any
complaints alleging underprescribing that it receives. In-
deed, in finding merit in a complaint alleging underprescrib-
ing, State Board A has taken a significant step in establish-
ing a risk for inadequate pain treatment. As yet, State Board
A has not found sufficient cause to carry out its threat or to
make the risk a legal reality.

In contrast, chronic pain issues have not been high on
the political or public policy agenda of State B. State Board
B did adopt a rule establishing chronic pain treatment guide-
lines, but was otherwise inactive. Currently, only one or
two organizations are active on chronic pain issues in State
B, and neither anticipates any progressive changes in pub-
lic policy in this area in the near future.

As in the case before State Board A, State Board B
received a complaint from a family member who was deeply
upset by the quality of care provided to a dying patient in
home-hospice care. In this instance, there was a clear diag-
nosis that the patient was terminally ill. However, it is
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guestionable whether the patient or his family had come to
accept the diagnosis or that he was receiving noninterven-
tionist, palliative care. When the patient began to fail at
home from a lack a sustenance, his family sought to have
him admitted to a hospital. The patient’s family alleges
that the treating physician was agitated when the patient
was admitted and, as a consequence, was unwilling to honor
wishes to initiate extraordinary life-saving measures. The
family contends that the treating physician chose only, ei-
ther out of incompetence or malice, to administer potas-
sium chloride and at levels that may have actually has-
tened the patient’s death. The family’s outrage was com-
pounded by the treating physician’s decision to override
the request to resuscitate the patient in the event that he
arrested.

Public information on the investigation of this case by
State Board B is limited. If handled in a routine manner,
staff would have first conducted an in-depth investigation
of the complaint; if the board found reason for concern in
the investigative materials, the relevant medical records
would have been referred to experts in the field. According
to public statements made by the decedent’s family, after
considering the results of the investigation and the find-
ings of the panel of expert reviewers, State Board B con-
cluded that the physician’s conduct met the prevailing stan-
dard of care. The board apparently determined that the
decision to administer potassium chloride was appropri-
ate. Sources familiar with the case indicate that at no time
did State Board B or its panel of reviewers consider whether
it was substandard for the physician not to prescribe opioid
analgesics to the patient in sufficient doses to relieve his
pain or to enhance his ability to take nourishment. State
Board B reportedly also found that the physician had not
adequately explained to the decedent’s family the patient’s
status and his rationale for issuing a do-not-resuscitate or-
der. As a result, a confidential letter was sent by the board
advising the physician to pay more attention to the con-
cerns of patients and their families. The decedent’s family
has repeatedly denounced the State Board B’s decision in
the press and in other public forums. By all accounts, State
Board B remains confident that it made the right decision.

Yet, for State Board B, the conclusion of the case marked
a new beginning. The controversy surrounding the final
decision prompted members to question whether they had
adopted the appropriate approach to the case. Of concern
was the board’s failure to consider the prescribing issues in
greater detail. State Board B determined that the prudent
course of action in future quality of care/prescribing cases
is for investigators to obtain materials that allow consult-
ants and peer reviewers to assess the adequacy of pain treat-
ment. As a result of this decision, State Board B has ac-
tively sought out experts in chronic pain management to
assist in evaluating inappropriate prescribing cases. Staff
of the board has been directed to study the scope of the

346

underprescribing problem and to develop strategies that
will improve State Board B’s ability to detect and deter
inadequate pain treatment. Further, at least three
underprescribing cases are now under review by State Board
B, in which formal charges on the grounds of inappropri-
ate prescribing are likely to be filed in the near future. To
put licensees on notice of this change in approach, State
Board B is preparing to notice an amended rule that ex-
plicitly includes underprescribing as a ground for disci-
pline.

Conclusion

Although they have taken very different routes, State Board
A and State Board B are both in a position to establish
meaningful risks for underprescribing. In time, perhaps they
will do so. At present, there is compelling evidence that the
ethic of underprescribing, though wounded, has not fallen.
For example, the U.S. Senate narrowly defeated the Lethal
Drug Abuse Prevention Act,®? which would expand the
grounds for the suspension or revocation of a physician’s
DEA certificate if it were determined that a prescription
for controlled drugs had hastened a patient’s death. The
legislation is expected to resurface in the next session, how-
ever. Since May 1, 1998, the number of formal overpre-
scribing charges issued by state medical boards has actu-
ally risen by 10 percent over the past six month period.®
Few of the states that have not participated in the regula-
tory relief efforts to this point report that they are planning
to do so. And, as yet, not a single case is on record in which
a medical board has taken a formal disciplinary action
against a physician for underprescribing.
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